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-'WERIPR COURT 
BARNSTABLE, 3S 

FI ed FEB 6 2019 c 3 ^ DNWBALTH OF MASSACHUSETTS 


Clark 


CHI tISTOPHER KANAOA and 
LAlUjA AND KANAOA, P.C., 

Plaintiffs, 


SUPERIOR COURT DEPARTMENT 

OF THE TRIAL COURT 

CIVIL ACTION NO. 1572-CV-OQ335 


SHELDON MANUEL, 


Defendant. 


’LAIN TIFFS’ REPLY BRIEF IN SUPPORT OF THEIR MOTION IN LIMINE TO 
ADMIT THE JUNE 4,2015 FACEBOOK POSTING AS PROPERLY 
AUTHENTICATED AND ADMISSIBLE UNDER THE OPERATIVE WORDS 

DOCTRINE 




Defendant Manuel’s untimely opposition to Plaintiffs’ motion in limine to admit the June 
4,2915 Facebook Posting As Properly Authenticated And Admissible Under the Operative 


Words Doctrine reflects, at best, an egregious waste of this Court’s time and, at worst, outright 
gamJe-playing concerning an exhibit that she has already agreed davs auo is an uncontestcd trial 



exhibit. 


was an; 


As a threshold matter, Manuel, on January 28,20! 9, agreed that the Faccbook Posting 
aai^4^UMnA mcp)iiested trial exhibit. Specifically, on January 24,2019, Plaintiffs sent 
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Mar liePs counsel a Proposed Joint Trial Exhibit List along with electronic copies of the 
documents corresponding to the trial exhibit list via an email asking him to either consent or 
object to tlic specific trial exhibits 
Mr.Pudlo, 

b ,! ' I ; , ]: iiji; ■ - . ■ ! ! 

Shortly you will receive a SccureMcssagc containing the proposed Joint 
Trial Exhibit list in the above captioned matter, along with PDF copies of 
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the exhibits. 


uiViPWi 



gg.Mf J I?! J , iSM Wff! r f-J Bl UKJ rl Ufo jL^.TOTFff 


Consequently, 


by next Tuesday January 29, please respo nd with vour consent to me 
specific exhibits. If you object to an exhibit, please state the basis for your 
basis for objection. In addition, please provide us with Defendant’s list of 
proposed exhibits. Plaintiffs reserve the right to amend of supplement the 
exhibit list depending on defendant's proposed exhibits. Thank ycuL 
It 11 111, 'Ilf 1 :! 1 H 11 ! 


Not surprisingly, Manuel’s Faccbook Post, which is at the heart of this case, was 
proposed trial exhibit #1. IsL On January 28,2019, Manuel’s counsel provided his objections 
and positions on Plaintiffs’ proposed trial exhibits. He tellingly did not object in any way to the 
Faccbook post. Exhibit B. That very day, Plaintiffs' counsel sent an email to Manuel’s counsel 
at 2 53pm, to confirm his position: 

Regarding the exhibits, 1 assume that the exhibits to which vou have not 





acreed-UPOn exhibit list . I will review your proposed exhibits later tonight 
and provide you with our position. 

Exhibit B (emphasis added). Manuel's counsel then responded, affirming: 


Id, (smphasix added). As a result, the Facebook Posting is already an agreed-upon trial exhibit. 

Not only is Manuel’s opposition brief outrageous given that she agreed days earlier that 
the Facebook Post is an uncontcsted trial exhibit, hut also because it is unti mely and violates the 
letter and spirit of this Court's pre-trial orders. On February 23, 2018, the Court ordered the case 
to trial beginning on August 6,2018. 'Ihe trial was Ihen continued and rc-schedulcd for February 
11,2019. In connection with the revised Final Pre-Trial Order dated September 13, 2018, 
Superior Court Rule 6, and Superior Court Standing Ordci l -88, the parties were ordered to file 
later than 5 business days before trial, among other things, all motions in limine, oppositions 
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ther rto, and reply briefs in compliance with Superior Court Rule 9A, To ensure that Defendant 
had sufficient time to oppose Plaintiffs’ motions in limine and to ensure that Plaintiffs had 
suff cient time to prepare any necessary reply briefs, Plaintiffs served their motions in limine £U 


anunry 3.2019 - ■ over a month before trial. The deadline for responding to thesfe-motions 


: January IT* 


I it ; 


Despite Defendants’ counsel communicating with Plaintiffs’ counsel on numerous 
mat era in tire weeks before the deadline, counsel never requested an extension or 
acct mmodation until the week before trial. In preparing for trial and assisting the Court 
effic iently address pre-trial issues, Plaintiffs are entitled to rely on, and expect that Manuel will 
be held to, the Court’s rules and orders. Manuel’s disregard of the rules and her agreement 


regarding the trial exhibits should not be tolerated. The Court should simply admit the Faccbook 


Post as an uncontested trial exhibit, as Manuel has agreed. 


Finally, even if the Court is inclined to consider Manuel's late opposition brief, she 
pro\ ides no support tegally or factually preventing the admissibility of (he Facebook Post. 

Rati ,er, she ignores the plethora of evidence authenticating the post as belonging to Manuel to 
contend: “Basically, the Defendant (sic) relies upon the documents received from Facebook 
pursuant to an Order of this Court.” (Opp. at p.l). While the Plaintiffs certainly rely, in part , on 
Faccbook’s business record authenticating the Facebook account as belonging io Manuel, the 
Plaii lliffs also rely on extensive additional evidence, including: 

11 | 11 f I |[ j I , I jj )i Ji !j. li i ;| I « ji ijj jj -ji Iji i | « 11 | , ] 11 ! 

♦ Manuel's numerous admissions in her sworn interrogatory miswers and deposition 
testimony that die Facebook Post w a s made by her. 1 

• the picture ol Manuel and her former husband used by Manuel on her Kace1x>ok 
account, further authenticating it as belonging to her. See Gilman . 89 Mass. App. 

Ses ManueJ’s Answers lo Plaintiffs’ rirst Set of Interrogatories dated April 25,2016 al Nos. 1-3,15.18,28 and 
MnntaJ Dcp. Tr (May 3,2017) at p. 70, Manuel Dtp. Tr. (Aug. 23,2016) at pp. 5, 7-8, 11-14,18, 46-51. 
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Cl at 759 (confirming circumstances included that “messages originated from an 
account bearing the defendant’s name on which his picture appeared *)• 

The role of the trial judge injury cases is to determine whether there is evidence 
suit cient, if believed, to convince the jury by a preponderance of the evidence that the item in 
quei lion is what the proponent claims it to be. If so. the evidence should be admitted, if it is 
othc rwise admissible.” Putdv. 459 Mass, at 447. When it comes to electronic evidence, “the 
jud| e (isj required to determine whether the evidence [is] sufficient for a reasonable jury to find 


1111 


that the defendant authored the emails.” Id*; i 


1 , 86 Mass. App. Ct. 


mm 


359 366-367 (2014) (affirming the admission of instant messages where sufficient “evidence 
that the defendant authored the communication”). Here, the evidence, including Manuel’s own 


admissions, establish the authenticity of the Facebook Post. 

! :|ij.||| m 

Moreover, Manuel ignores the controlling case law concerning the operative words 
doci rine and puzzlingly “urges this Court to apply the customary hearsay rules.” The Operative 




Words Doctrine i§ port and parcel of the well-established hearsay rules. Indeed, Plaintiffs are not 


seeking the June 4th Facebook Posting to prove the truth of the matters asserted; that they 


attempted to bribe judges, lawyers and members of law enforcement. Rather, Defendant’s 
statements themselves constitute the tort of defamation, and arc admissible under the Operative 


Woids Doctrine. £eg Brodin & Avery, Handbook of Massachusetts Evidence, at §8.2.5 (2018) 
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(“Some extrajudicial statements are equivalent to actions and have independent legal 


significance. For example, gh 





y constitute a contract, tort, or crime. Such words are 


adtr issible under the operative words doctrine. E uiiex amplc, defamatory statements...are 

j;|i ;jj \\AM\ ■ . 

admissible ”’) (emphasis added); 14 B Mass. Practice, Summary of Basic Law, §9:158 (2018) 
(“when words spoken outside of court themselves form the basis of a cause of action or defense, 
itiey are admissible as oonhearsay “operative facts” Such statements are nol offered for the truth 
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Prom: 

Sant 

To: 

Cc 

Subject: 


Mr, Pudlo, 


Korbas, Meaghan E. 

Thursday, January 24,2019 5:10 PM 
'blHsbri<rfs©m(sn.com* 

Lipchitz, Joseph D. 

Christopher Kanaga *l al. v. Sheldon Manual 


Shortly yoi will receive a SecuneMessage containing the proposed Joint Trial Exhibit list In the above captioned matter, 
along with PDF copies of the exhibits, Pursuant to the Court's pre-trial Order, the parties are to provide the Court with a 
joint agree d-upon list of exhibits. Consequently, by next Tuesday January 29, please respond with your consent to the 
specific exhibits. If you object to an exhibit, please state the basis for your basis for objection. In addition, please 
provide us with Defendant's list of proposed exhibits. Plaintiffs reserve the right to amend of supplement the exhibit list 
depending on defendant's proposed exhibits. Thank you. 

Please not > that we have not Included trail exhibits 18 or 27 as we currently do have them in electronic form. We will 
send those as soon as we obtain them. 


Best, 

Meaghan 

SAUL lWING 
ARNSTEIN 

STehiF 


Meaghan Korbas t Paralegal 
SAUL EWING ARNSTEIN & LEHR LLP 

131 Dartmouth Street, Suite 501 | Boston, MA 02116 
Tel: 617.912.0953 | Fax: 857.400.3776 
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COMMONWEALTH OF MASSACHUSETTS 


BARNSTABLE* as. 


SUPERIOR COURT DEPARTMENT 
OF THE TRIAL COURT 
CIVIL ACTION NO. 1572-00335 


I 

CHRISTOPHER KANAOA and 
U RAJA & KANAGA, P.C, 
Plaintiffs, 


SI ELDON MANUEL, 

Defendant. 



Plaintiff' Exhibits 

K Facebook Post by Sheldon Manuel dated June 2, 2015 (8/23/16 Manuel Depo Exhibit 1) 

2. Sheldon Manuel Linkedln Page (8/23/16 Manuel Depo Exhibit 2} 

3. Email from David Manuel to Sheldon Manuel dated May 9, 2013 (8/23/16 Manuel Dcpo 
Exhibit 4) 

4. Hull Police Department Voluntary Statement dated August 27,2011 (8/23/16 Manuel 
Depo Exhibit 3) 

5. Email from Sheldon Manuel to Carrie Buddington dated January 1,2016 (8/23/16 
Manuel Depo Exhibit?) 

i Gmail from Sheldon Manuel to [Carrie Buddington dated January 1, 2016 with draft 
affidavit of Carrie Buddington (8/23/16 Manuel Depo Exhibit 7) 


7. Handwritten Request for Injunction (8/23/16 Manuel Depo Exhibit 9) 

8. Handwritten Fax to the attention of Duty Agent (8/23/16 Manuel Depo Exhibit 11) 

9. Fax from Sheldon Manuel to Jeffrey Robbins (8/23/16 Manuel Depo Exhibit 12) 

10. Email from Sheldon Manuel to her counsel dated April 30,2014 (8/23/16 Manuel Depo 
Exhibit 13) 
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11. Email from Sheldon Manuel (8/25/16 Manuel Depo Exhibit 14) 


12. Fax dated August 4,2015 to Court requesting investigation (8/23/16 Manuel Depo 
Exhibit 16) 

13. Report on Con Artist Activity (8/23/16 Manuel Depo Exhibit 16) i 

14. Awakening Unlimited Web Publishing (8/23/16 Manuel Depo Exhibit 17) 

15. Artist Trove Website Publishing - Sheldon Manuel (8/23/16 Manuel Depo Exhibit 18) 

16. IRS Form 990 Return of Organization Exempt from Income Tax 2013 (8/23/16 Manuel 
Depo Exhibit 19) 

17. Facebook Certificate of Authenticity of Domestic Records of Regularity Conducted 
Activity 

IS. Photograph of Christopher Kanaga 

19. Judge Ryley Second Amended Judgment of Dismissal Commonwealth of Massachusetts 
Barnstable District Probate and Family Court Action Sheldon Manuel v. Daniel Ford 

20. Judge Ryley Order for Commonwealth of Massachusetts Barnstable District Probate and 
Family Court Action Sheldon Manuel v. Daniel Ford Dated April 27,2017 

21. Email from Sheldon Manuel to Carrie Buddington dated January 1, 2015 (9/8/2015 
Carrie Buddington Deposition Exhibit 1 Excerpt) 

22. Draft Affidavit of Carrie Buddington 

23. Judge Ryley Older for Commonwealth of Massachusetts Barnstable District Probate and 
Family Court Action Sheldon Manuel v. Daniel Ford dated February 29,2016 

24. Judge Mcnno Order for Commonwealth of Massachusetts Norfolk District Probate and 
Family Court Action In Re: Estate of David Manuel dated January 6,2017 

25. Judge Metwo Order regarding January 5, 2017 Hearing for Commonwealth of 
Massachusetts Norfolk District Probate and Family Court Action In Re: Estate of David 
Manuel dated January 6,2017 

26. Oklahoma Court Filings 

a. Sheldon Manuel Pauper Affidavit dated February 16, 2017 

b. Sheldon Manuel Motion to Vacate dated February 16, 2017 

















c. Motion to Continue the Protective Order Hearing and Obtain a Pas* for Medical 
Illness Reasons dated February 17,2017 

d. Motion to Extend Protective Order for Mrs. Sheldon Elizabeth Manuel dated 
February 17,2017 

e. Letter from John Hopkins Dr. Sacks regarding Sheldon Manuel dated February 
23,2017 

f. Sheldon Manuel Affidavit of Opposition to Order of Judgment Debtor to Appear 
at Court dated February 27,2017 

g. Motion for Continuance and Pass from Order of Judgment Debtor to Appear at 
Court dated February 27,2017 

h. Sheldon Manuel Affidavit of Opposition to Order of Judgment Debtor to Appear 
at Court dated February 2k, 2017 

i. Emergency Order of Protection dated March 2,2017 

j. Sheldon Manuel Motion for Protection Order dated March 2,2017 

k. Sheldon Manuel Affidavit Verifying all Exhibits art True Exact Copies of 
Originals dated March 2, 2017 

L Sheldon Manuel Affidavit Medical Impossibility to Appear March 9, 2017 dated 
March 3,2017 

m. Sheldon Manuel Affidavit Medical Impossibility to Appear March 9, 2017 dated 
March 3, 2017-Filed Copy 

n. Letters Filed with Court dated March 3,2017 

o. Notarized Copies of Exhibits filed with Court dated March 3. 2017 

p. Christopher Kanaga’s Response to Defendant’s Motion to Vacate dated March C>, 
2017 

q. Sheldon Manuel Motion to Dismiss Court Order for Judgment Debtor to Attend 
March 9-171 (earing dated March 6,2017 - Unsigned Copy 

r. Sheldon Manuel Motion to Dismiss Court Oder for Judgment Debtor to Attend 
March 9- 17 Hearing dated March 6.2017 - Executed Copy with Exhibits 

s. Sheldon Manuel Motion to Include Exhibit in Previous Motion “Dismiss Order 
for w J”dged Debtor” Appear in Assets Hearing" (sic) and to be Included in 





















"Motion to Vacate” dated March 8,2017 

t. Order On the Defendant’s Motion to Vacate dated March 7,2017 

u. Sheldon Manuel Affidavit of Proof Against Plaintiffs Mis-Usc of Isolated 


Portions of Depositions, Police Reports, and Marital Status of Defendant dated 
March 7,2017 "1" 

v, Sheldon Manuel Withdrawal of Motion to Dismiss dated March 24, 2017 

w. Sheldon Manuel Motion to Stay Enforcement of Judgment dated April 6,2017 
X, Sheldon Manuel Withdrawal of Motion to Stay dated April 20,2017 

y. Docket Report for Oklahoma Action Sheldon Kanaga v. Sheldon Manuel 


27. Fox News Article 
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From: william Pudlo [malltoiblllsbflefsPmi 
Sent: Monday, January 28,2019 3:03 PM 
To: Lipchitz, Joseph D. 

Subject: Re: Kanaga v. Manuel 


Yes, if no objection, then agreed upon. 


Lipchitz, Joseph D. 

Saturday, Februaiy 0& 2019 4:37 PM 
Koibas, Meaghan E. 

FW: Kariaga v. Manual 


Joseph D. Lipchitz | Partner 
SAUL EWING ARNSTEIN & LEHR LLP 
131 Dartmouth Street, Suite 5011 Boston, MA 02116 
Tel: 617,912.09161 Fax: 857.400.3776 



From: Lipchitz, Joseph D. < ioseph,lipchta(j 
Sent; Monday, January 28, 2019 2:53 PM 
To: 'William Pudlo' 

Cc: llpchit^ Joseph D. 

Subject: RE: Kanaga v. Manuel 


Gill, 




The transcripts were sent by overnight mail, so you should have them. Regarding the exhibits, I assume that the 
exhibits to which you have not objected to, we have agreement that they are "agreetl-upon exhibits." Please confirm 
so that I can put together the court-ordered agreed-upon exhibit list. I will review your proposed exhibits later tonight 
and provide you with our position. 


(||! 1 


SAUL EWING Joseph D. Lipchitz | Partner 

ARNSTEIN— SAUL EwrNG ARNSTEIN & LEHR LLP 

. . . . 131 Dartmouth Street, Suite 501 Boston. MA 02116 

&LEHR"’ Tel: 617.912.0916 | Tax: 857,400.3776 
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Sent: Mon day, January 28, 2019 2:37 PM 
To: Upchtt t, Joseph D. 

Subject: Kanaga v. Manuel 

"EXTERNAL EMAIL". This mtseaaga originates from outside our Firm. Please consider carefully before 
responding or clicking linksfattachments. 


Joe, 


Attached s nmy Exhibit Ust and Objections to the Plaintiffs' Exhibits. Further I have attached copies of the 
documenls, which may come in more than one email. 

As of this morning I have not received the deposition transcripts you said were over-nlghted last week. I trust 
you will extend the necessary additional time to respond. 


I will be filing a Motion for late Filed Opposition to your Motions in Limine as well as my own Motions In 
Limine Ovisr the next few days. 

Regards, 

Bill Pudlo 

II 1: ' 

’Sai Ewing Ar ntstnln 8k Ujhr LLP (E3ui.com)* lias made the Mowing annotttlonsc 

Thisc.mail corvuh prMtogsd, cockldonOal, cppyrtgltled or «T»?r lecaily protected irfpnrjlicrt. II you or« not the nmndad recipient (er.«n it V* e-mal acarees 
is yc»jf6|, you i wy not uc», cop*', or ralrammi ii. It you haw racnlwd Ihlt by rnksieke pteese notify us Uy return e-mail. Uien deloie. 





























































